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FEDERAL ELECTION COMMISSION
WASHINGTON. D (20463

In the Matter of

Dole for President, Inc. and Robert J. Dole,
as treasurer; Dole/Kemp 96 Inc., and
Robert J. Dole, ay treasurer; Republican
National Committee and Alec Poiteviat,

as treasurer; Senator Robert J. Dole

MURSs 4553 and 4671

A

The Clinton/Gore *96 Primary Committee, Inc.,
and Joan Polilitt, as treasurer; The Democratic
National Committee, and Caroi Pensky, as
treasurer; President William J. Clinten; Vice
President Albert Gore, Jr.; and Clinton/Gore
96 General Committee, Inc., and Joan Pollitt,
as treasurer

MURs 4407 and 4544

The Clintor/Gore *96 Primary Committee, lnc.,
and Joan Pollitt, as treasurer; The Democratic
National Commitiee, and Carol Pensky, as
treasurer; President William J. Clinton; and
Harold M. Ickes, Esquire

MUR 4713

STATEMENT OF REASONS

COMMISSIONER KARL J. SANDSTROM

At issue in the above matters were media advertisements financed by the national committees of
the Democratic and Republican parties (collectively “the parties™) during 1995 and 1996. The
General Counsel recommended the Commission determine that the cost of these advertisements
constituted in-kind contributions by the parties to their respeciive presidential candidates’
committees which would have resuited in the candidates exceeding their primary or general
election spending limits." 1 write this Statement 10 explain my reasons for rejecting the General
Counsel’s recommendation.

' In the alternative, the General Counsel recommended the Commission determing that the partses violased 2

U.S.C. § 434(b){4) anid 11 CFR 106.5(a) by transferring funds to varicus state paries. | rejected thiat
recommendation because the General Counsel simply did no! allege a viclation. The General Counsel argoed tha




L.

The Federal Electicn Commission (“FEC”) is vested with exclusive authority to “administer,
seek to obtain compliance with, and formulate policy with respect to” the Federal Election
Campaign Act of 1971, as amended, 2 U.S.C. §§ 431-455 (“FECA™), the Presidential Election
Campaign Fund Act, 26 U.S.C. §§ 9001-9013, and the Presidential Pnmary Matching Payment
Account Act, 26 U.S.C. §§ 9031-9042. 2 U.S5.C. § 437c(b)(1). In carrying out these
responsibilities, the Commission has an obligation to promulgate clear and unambiguous rules.
particularly those that touch upon activities protected by the First Amendment.” In the absence
of that guidance, a regulated entity is denied due process because it is unable to determine in
advance and with reasonable certainty what speech or conduct is subject to government
regulation.

I voted to reject the General Counsel’s recommendations because to support them would violate
the most basic principles of due process.’ No reading of the law, as it existed when these
advertisements were aired, would have provided the parties with fair notice of the standard that
the staff has subsequently suggested should be applied. Quite to the contrary, a fair reading of
the law at that time would have clearly suggested that the ads were permissible. The respondents
in this matter simply cannot be held to a standard that was not discernible prior to engaging in
otherwise protected speech.

If one wants to understand the state of the law at that time, there is no better place start than with
Advisory Opinion 1995-25." Whatever narrow reading the Commission intended to give the
opinion, its effect was to permit national party committees to finance and coordinate
advertisements featuring federal candidates with a mixture of “hard” and “soft” doliars, giving
the parties a “green light” to conduct the media campaigns at issue. Though this facially

because the national parties “maintained control” over funds transfetred to the state parties, the state parties should
not have allocated the costs of the advertisements according to the “ballot compesition method” but instead should
have used the fixed percentages required by the Democratic and Republican national committees. See 11 CFR
106.5(b)(2)(ii) and106.5(d). However, the national parties are explicitly pzrmitted to transfer funds 1o state parties
without limitation. 11 CFR 110.3(c).
2 See Buckley v. Valeo, 424 U.S. 1, 41, 96 5.C1. 612, 645 (1976)(quoting NAACP v. Button, 371 1'.S. 415,438
(1963))(*Precision of regulation must be the touchstone in an area so closely touching our most precious
freedoms..."); /d. {quoting Smith v. Goguen, 415 U.S. 566, 573 (1974))(“Where First Amendment rijthts zze
involved, an even ‘greater degree of specificity’ is required.”)
*  The Supreme Court has long recognized the danger of vague law.
It is a basic principle of due process that an enactment is void for vagueness if its prehibitions are
not clearly defined. Vague laws offend several important values. . . . Vague laws may trap the
innocent by not providing fair wamning. . .[1}f arbitrary and discniminatory enforcement is to be
prevented, laws must provide explicit standards for those who apply them. . .. [W}here a vague
statute ‘abuts upon sensitive areas of basic First Amendment freedoms,’ it *operates (o inhibit the
exercise of (those) freedams. . . . [Blecause we assume that man is free to steer betwren lawful and
unlawful conduct, we insist that laws give the person of ordinary intelligence a reasonable
opportunity to know what is prohibited, so that he may act accordingly.
Grayned v. City of Rockford, 408 U.S. 104, 108, 92 S.Ct. 2294, 2298 {1972){quoting Baggen v. Bullin, 377 US.
360, 372, 84 S.Ct1. 1316, 1322 (1964), quoting Speiser v. Randall, 357 U.S. 513, 526, 78 5.Ct. 1332, 1342 {(1958)}.
This opinion was issued just prior to the onset of the advertising campaigns a1 issue.
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conflicted with the FECA and the FEC’s regulations governing the allocation of Federal and non-
federal expenses by party organizations,” the respondents in the above matters were entitled to
rely on the Commission’s legal interpretation. Until the Commission supersedes that opinion,
the Commission is lharred by statute from sanctioning anybody who engages i materially
indistinguishable activity.®

Though I personally cannot reconcile that opinion with our regulations, I cannot ignore what is
plainly an applicable advisory opinion. | have an obligation to apply the law, not as I wish it tc
be, but as expressed by the Commission during the period in which the parties conducted their

media campaigns.

1.

To understand the importance of Advisory Opinion 1995-25, one must place it in a broader legal
context. The FEC “presumed coordination” between party comrnittees and candidates until June
1996.” The Commission had determined that, because of their close relationship, partics were
incapable of making expenditures independent of cundidates. For example, an expenditure by a
party committee for an advertisement promoting a candidate would count as an in-king
contribution to, or coordinated expenditure on behaif of, the candidate, regardless of any actual
contacts or discussions.

This was indeed the Commission’s position when it published Advisory Opinion 1995-25 in
August 1995. Advisory Opinion 1995-25 was issued in response to a request by the Republican
National Committce (“RNC”). The RNC was planning to produce and air media advertisements

*  The regulations goveming the allocation of Federal and non-federal expenditures by party commitizes provides

that, subject 1o certain exceptions, disbursements by party cormitices must be made entirely from funds subject to
the prohibitions and limitations of the FECA. General public communications that reference Federad candidates
clearly do not fall within one of the delincated exceptions to tiis general rule. I fict, the one exception — generic
voter drives - that might arguably cover such activity expressly precludes (rom its coverage activity that merdions a
federal candidaie. 11 CFR 106.5.

¢ The Act provides that any advisory opinion rendered by the Commission “may be relied upon by™ the person
requesting the advisory cpinion, or by “any person involved in any specific ransaction or activity which is
indistinguishable™ in a1l material aspects from the activity at issue. 2 U.S.C. §437c)1).

?  The Supreme Court issued its decision in Colorado Repullican Federal Campaign Committee v. FEC, 518U S.
€04 (1996) on June 24, 1996, invalidating the Commission's position that coordination could be presuined. In dhat
case, the FEC brought suit after the Colorado Democratic Party alleged that the Colorado Republican Party had
violated the spending limits established in 2 U.S.C. § 441a(d) by making expenditures for radio advertisemenis in
ecarly 1986 anacking Tim Wirth, a Demoxrat who eventuaily won the general election, though the Celarado
Republican Party had assigned its right to make expenditures for the 1986 senatorial campaipn to the Mational
Republican Senatorial Committee. It was not disputed that ti:e Colorado Republican Pary had arranged for the
advertisements on its pwn initiative, and had no discussion with any potenttal Wirth opponents. The FEC reaffirmed
its view that political parties are incapable of making expenditures independent of candidates. The case eventually
reached the Supreme Court ard in a fractured 7-2 decision the Coun vacated and remanded the casr, holding that the
application of 2 U.5.C. §441a(d) to truly independent expendlitures violated the First Amendment. Colorado
Republican Federal Campaign Committee v. FEC, 518 U.S. 604, 613, 116 S.Ct. 2309, 2314 {19%4}.




featuring “legislative proposals” and it was unsure Low to treat the costs of the ads under the
FECA®

The RNC stated that “the purpose of the ads will be to inform the American people on the
Republican and Democratic positions on these issues, as well as attempt to influence public
opinion on particular legislative proposals. The ads are intended to gain popular support for the
Republican position on given legislative measures, and thereby influence the public’s positive
view of Republicans and their agenda.™ The Commission requested and received examples of
ads the RNC might run, two of which did not mention a federal candidate and a third that did.
All three “urge support for the Republican position on the issues discussed.”® One of the
advertisements read in part:

If Clinton lets Medicare go bankrupt, you can keep your existing coverage — but
only for seven years. If Clinton lets Medicare go bankrupt, you can keep your
own doctor — but only for seven years. If Clinton lets Medicare go bankrupt, you
can still get sick -- but only for seven years. If Clinton lets Medicare go bankrupt,
Medicare won’t be there when you need it. Medicare will be gone.

(Advisory Opinion 1995-25, Attachment)(emphasis in original).

The Commission concluded that the cost of the advertisements “should be considered as made in
connection with both Federal and non-federal elections” and that “for purposes of the allocation
rules . . . it is immaterial whether these costs are characterized as administrative costs or generic
voter drive costs.”!!

The Commission had determined in Advisory Opinion 1995-25 that a national party committee
could pay for media ads promoting the party’s agenda or its positicn on legislative issues without
the costs constituting in-kind contributions or coordinated party expenditures. In reaching this
conclusion, the Commission considered the following facts: '

- The communications did not contair; any call for action other than urging
the public to contact the mentioned officeholder (if any) and voice support or
opposition to the legislation;

- If there was a reference to a federal officeholder who was also a federal candidate,
there was no express advocacy of that officcholder’s election or defeat and no
reference to federal elections; and

Advisory Opinion 1995-25 at 12108.

I
"
"o
"2 In response to a Conrnission request, the RNC provided the texts for three ads but stated that none of the ads
provided served as the basis for the advisory opinion request, and that the ads may or may not be comparable to
other such advertisements which the RNC may air in the future. Bezcause the Commission did not fequire a specific
advertisement, the AC) ruling was applicable to the fype of ad provided.




- The proposed communications did not contain an “electioneering message.”

In other words, as long as the communication did not contain “express advocacy”™ or an
“electioneering message,” a party committee could allocate the cost of an advertisernent featuring
a federal candidate without the cost constituting an in-kind contribution to the candidare. "’
Because the Commussion “presumed coordination” between party and candidate, any party-
financed advertisernent featuring a candidate would otherwise have constituted an m-kind
contribution to thas candidate or a 441a(d) expenditure. Advisery Opinion 1995-25 exphicitly
permitted parties te finance advertisements featuring candidates without making a contribution.
Coordination was irrelevant because 1t was presumed. Absent express advocacy, the
Commssion had d=termined that an “electioneering message,” not cocrdination, would
determine the ultimate nature of the expenditure.

The “electioneering message” test was deeply flawed. [t was incredibly vague and sncertain in
application.’ It can be neither found in the Act nor Corumnission regulations hecause it was
derived from an advisory opinion.”” A communication purportedly satisfied the “electioneering
messzge” test f 1t tontained a clearly identified candidare and included statements which were
“designed to urge the public to elect a certain candidate or party, or which would rend 1o diminisi:
support for ore candidate and garner support for another candidate.”'® {(emyphasis added). As
expressed, 2 commumication would satisfy this test, wot based on its content, but on its uddent
dzsign or its effect on voters. This is precisely the sort of test that the Supreme Court has warned
would ot satisfy minimum requirements of due process.'

Ay colleagues and I formally rejected the use of thys test on both procedural ind substntive

grounds when the Audit Division and the Office of General Counsel (collectively “the smaff™)y
ariemapied to apply it to the parties” media campaigns in the presidential candidate commmtes
audits' conducted pursuant to 26 17.8.C. §§ 5038¢ay and 9007{2)."” We stated thar e phrase

The Cormmisston presumed that the ads would nat quatifv as “coordmutrd wependitures on beldf of 2wy g
eircnon candedates of the Party under 2 £7.5.C. §35ad).” Advisory Opumore [985.25 37 17108 Thes i ey
et Advisory Opimion 1995-25 may not appiy o “conrdinzied expenditures” rmude o befalt of 3 cendidae S
iz geoeral electon. Sew 2US.CLgd4laldh Smee e schvyy in the above marers wok plice oror my e
candudates” normealicn, §43 st d) kentanons are wrelevan:

* In facr, Comzmstioness who apgroved the General Coumel’s recommumdations 1 theser mamums Srmeres
dimng Compmssion Clpen: Sescions on the presidennal andits and the medin chmearens el “yoas swk's Sely e onme
w e conchusion Bme the brw i this area s Rordly clvar ™ e siatl s Bedng s ased on 2 fioey gvel st ™ e
“you come gwey scrafiching yorrr Bead” mving o make semse of aprheable Commussion repelynong ams sdesars
cmrons. Ser Commmssion Open Session record, Deqiwmber 0 1598 Sew aiso “Eleonon Pone! Ranies Dioubes. Ao
Acuon on "96 Audis” The Washorgror Foss, 104 990 Compmssmners Challenge Audie ot "W Cumpaems™ 254
Todzy, H498; and “Ads = "96 Campargn [legal Audis Clum™ The Vew Oreaey Times-Posuune, (G508

¥ Advisery Opiman 1995-14, 2 Fed Eiecnon Camip. Fin. Gude tCCEY © 5319, o {1,080 . Slayp 30 WS,

®  The Coremression cited both Advisory Opwuon [985-12 and D mined States © ©omefed fany Famiers 117705
S67. 387 {19571 a5 quihonty for the “clecnoneenng Message” fest

See Buckley v Foleo supro

¥ Specifically thas: comminees were the Dole Prumary Cormrattes, Dole Kemp 56, ine. (Db G
Comnamee™), the Dole Kenp 96 Corphance Compmitter, ne (*The Dole GELAC™:, e Tlormen Boewers:
Cormmigee, the Clinun Gore "96 Geneyal Cormmnee, Inc. ("Clhinton (Genen! Corwmiter™: guf de Dinese Cone 5
Gemeral Flection Legal and Compliances Furd ("Chnten GELAC™:




“elechioneering messaze” could not serve 25 2 substantve 105t o deseriie the condinm of
communications that are “for the purpoese of mfuewwing™ an olecton.  Procedimaile. £ wax
flawed beczuse the test had not been promulygated as 2 regulation as sunmonly regueed The
stznzte expressly ruguires a rule of law to be niSaliv proposed only as & s or regudation ~

This statutorv mandate serves to prodeet the regalaned commmemey irom bomng padped by
interpretations of the law that did not flow narurally and foresecably frorm T law el s wers
the meve product of admimstrative convernence or preferense. We aiso stazed that e nirise
could not be vsed as a2 shorthand expressien of the Commussion's mterpretaton of the statater:
standard “for the purpos2 of mfluencing” an election because the advisory opmueny o wincd
the standard was drewn did not convey a Clewr and conststent spphcstion of e Saluiory siamder s
and the phrass was both too vague and too broad 2 have a sufficientis defirite memmng ”

=

Nowhere 15 the inherent vaguensss ol this 1281 more evident than m the appiwanon of Iy serom
prong. Focusing on this prong — statements “which would fend 1o domumsh suppar! for one
candidate and ganier support for another™ ~ it 15 clogr that any COTUMEIICEROT Jromaishg o
party’s legislative agenda over another would satusiv the “electionpering mesiage™ tesh Wirksadiy
any partisan communication featunng a federal candidate will rend 1o Ermrash soppo for wme
candidate and gamer support for ancther © Yer Advisory Opinion 1995-25 seplicitly permimes
comrnunications featuring a federal candidare and promoung & pty’s legrslitve agemiy =

This can be shown by appiving the “electioneenng message™ tes? fo the Cormmeumcions & wR
in Adwvisory Opinion 1993-23, which the Commission determined &id moz contzn
electioneening message. For example, the advertisement supplied by the RN readl 28 follows

If Clinton lets Medicare go bankrupt, vou can keep vour snsting coverage - but
only for seven years. If Clinton lets Medicare go bankrupt, vou can keep your
own docter — bur only for seven vears. I Clinton lets Medicare go banlorapr, you
can still get sick — but onh for sever yeary. If Clinton Iets Medicaro go bundsspt.
Medicare won’t be there when vou need 1. Medicare will be gome.

15 Py .
The swaiff cencluded that the expendirures by the partes for the mediz campaagns were i S w kel

coniributions to the candidates and recommended that the Republican and Demoerate grosabenrsal camdanirrs gus
back $17.7 million and §7 million. respecuvely The Commmussion wmerimourly reyeeted thay recomeyndatar. I
seems to me seif-evident that if the media sdvertsements dudl not constitute a contrdume o Devendser T, wiwen
the Comrmussion voted to reject the repayment recommendatian, they caanat constture 3 conrnbutmes wm Feleues
2000. If anything, a repayment determinanon would ment the apphication of a lesser smndurd rion wegl:d e apein:
in finding 2 violaticn.

© 2USC 8337 (b

*' See Statement of Reasons on the Audits of the Dole Frurar, Communes, Dole Kemp Wn, Iz ("Dl General
Committee™), the Dole/Kemp 96 Compliznce Communiee, [i0 ("The Dole GELACT), the Chuton Prmurs
Cormmitree, the Clinton'Gore '96 General Comrmuttee. Inc ("Chinton General Cormamrres™ s smf ther Uhinton Gorg 6
General Election Legal and Compliance Fund {"Chaton GELLACT), signed by Vice Chawman Dorsvt Wold sad
Commussioners Lee Ann Elhiot, David M. Mason and Karl ] Sandsmom June 24 1999

= Thus, by making the “clectioneering message™ a criical elermeat of Advimory Gpuuon 199328 the ammptenn
had built in 2 fatal contradiction

 Advisory Opinion 1995-25 at 12109




{Advisory Opinion 1995-25, Attachment){emphasis in original}.

The Commission determined that this statement would not “tend to dirmmmish suppot for one
candidate and gamer support for another” — in other words, that it did #or containt an
“electioneering message.™*

This advisory opinion was issued to the national parties on August 25, 1993 ufter mhich the
. - . . . ALl
Democratic party began its advertising campaign.—

Each of the Democratic party’s advertisements could be described as enther "mtended 1o gan
popular support for the [Democratic] position on given [egislative mieasures and thereby
influence the public’s positive view of [Democrats] and thetr agenda,” or whose purpose was "
promote the [Democratic] party . . . % In other words. the advertisements ba precisels e
same characteristics as those approved in Advisory Opinion 1995-25.7 ¢ The subjent matier a0
complete timetable for the Democratic Party ads can be found as an appetudic 1o thes stafemen

e

The following script was typical of the advertisements run by the Dlemocratic party  Thas ared i
October 1995:

Prescrving Medicare for the next generation. The right choice bur what's the right
way? Republicans say double premiums, deductibles. No coverage if vou'ne
under sixty-seven. Two-hundred and seventy biilion tn cuts bu? less than haly the
money reaches the Medicare trust fund. That™s wrong. We can secure Medcare
without the costs on the elderly. That’s the President’s plars.  Cut wasiz, confrol
costs, save Medicare, balance the budget. The right choice for our fanilies. ™

This looks strikingly like the advertisement submitted by the RNC in Advisory Opanarn 199525
and diagnosed free of an “clectioneering message™ by the Commission.™

ps3

7

In fact, the Comeression acknowledged the RNC's statement that "1t & umpossible to Settrmasy what ¢¥iegy thrue
types of advertiszments have on the electabiliny of candidates at the Federal, stase ard tosal lewel ™ &7

® Though the Demecratic party ran one flight of ads from August 16 to Mugust 31 1995 up eother ads =ore fan
until October 3, 1995.

*d

See discussion of Advisory Opinion 1995.25 supra

#  MUR 4407, GCR Anachment 10.

*  The General Counsel argued that this adverisement was used for the parpese of wmfiuenimy the Prosslont’s
election. In fact, this and many of the adveruisernents were aned dunng an mitense hanle Serveen tar Prosufess aod
the Republican controiled congress over the federal budget and other legishation  Ths battls lasted rotw the anddic
of 1995 through the first several months of 1996, Though the Genersl Counse] argued that 20 of the wls aired
between 1995 and 1996 were “for the purpose of mnfluencing” the candsdates” elections, the diox urmamntsey ovadem
tells a different story. A series of “agendas” of meenngs beracen the Fresident and by ady toirs ohuned 2 tor
United States Senate Committee on Governmental Affaus makes 1t possibie to wach the adrumstaten s poals fur
running the advertisements. The agendas show that ads were produced for the purpose of pevsadimgy “Saing
Republican Senators,” the public and others to favor the admunisration’s approach on & nurmber of wawrs mchatnn
the budget, tobacco, education and Medicare. For example. thus agenda discusses the siraregy to pretsasy
Republican Senators an the budget battle and Medicare,

27

3. PROPOSLD BUDGET STRATEGY . ..




This ad aired in July 1996:

Remember recession, jobs lost. The Dole GOP bill tries w0 deny newrly 1.800000
families unemployment benefits. Higher interest rates, 10,000,000 unemployed
with a Dole amendment. Repubiicans tried to block more job tramminyg today We
make more autos than Japan. Record construction jobs, morigage rates down.

B. Pressure campaign aimed at Swing Republican Senatois on Medicarr Dhunyg Revess
1. Target recess pard media, Amded by DN, 1o an 2 key rederate Bopaldmm
Semnators.
a. Hit small stares with moderate Republbican Senators.
2. Get constituancy groups to bring pressare.
3. flesh out Republican rdeas and educate media,
C. Annowmce veto of all appropriation bills until scrass the boarsd deal 13 wypmed
D. Trainwgeck scenanio . . .
2. Closing Gost. Down. . ..
1. Seratepy: amplhefy pame don’t pte

Agenda dated July 26, 1995, Audit Referral 99-1 5, Atschreng 39

Clearly the media advertisements discussed were used (o pressure mederate Repubinan somais & depper G
President’s budget, not to infiuence his election to office. Angther agensiz mehoased nnuiyr sneseos

1. BUDGET STRATEGY - MEDICARE CUTS DERAIL REPUBLICANS
B. Strategy — fold out

1. Stepone: Ads.
2. Run ads in moderaie Republicay states to pry loose song Semacars
. Step One: Free Mediz .
. Step Two: Paid Mcdia . . .
e. goal: to raise the heat to such levels tiat Republenes
. abandon therwr plan
2. oy to postpone everytmg wazd Now
3. eventually feel the heat so ool et ey devgand 3 ok asodunes,
a reconciliation on the Presudeot™s trems to kower e poittursd besr
f. Splining the Republicans .

~o

W

Agenda dated Avgust 3, 1995, Audit Referrai 99-15, Anachrent 58
Il. AD RECOCMMENDATIONS - KEEP UP PRESSIRE

A. Stress President's comrutment o balaneed budper

B. Shift Focus 1o Educauon, the kev appropranans bartlefiedd

C. Run Medicare spots in swing stte wmrkets aiong with eduesnon ads o raeg (el
up to speed

Agenda dated Septervber 7, 1995, f4

The General Counsel did not find these documents parsuasive and mstead comclhaded s o adverimermrmts weor
“for the purpose of influencing™ the President’s election. See Audy Refermzl 9915 2 54

-




10,000,000 new jobs, more women owned companies than ever.  The Prewdent’s
plan. Education, Job training, economic grovwth for a better fimure ™

The Republican parly ran similar ads focusing on a Elalanced Budget Amendrmest. the repeai of
the gas tax, Republican tax cut plans, illegal inmmigronts and weifare reform - For ssammple. the
advertisement was produced May 15, 1996:

[Bill Clinton is shown in several chips, i each one stating a different number of
years 1o balznce the budget.] For four vears vou heard 2 ot of ralk froms Ball
Clinton. Dcuble talk is expensive., Tell Mr. Chinton 10 suppor the Balweod
Budget Amendment.

Each advertisement either promoted a party or its legaslative agenda; most feasured a fedoral
office holder or candidate for federal oifice. None contained an “elecuongenng messags” &
identified by Advisory Opinion 1995-25. 7~

It is irrelevant to the analysis that many of these advertisements atred dunng 2 proswlental
election year. “Since 1995 is a non-presidential election vear, the Commussion conghudes 2ug e
proper allocation for these expenditures 1s at least 60°, to the Federa! seoount, with &
corresponding allocation to the non-federzl account Should the RNC contimu thexe aotyvsies

into 1996, a presidential election vear, the Federal share will rise to g feasr 5575 of theze cossz ™
Advisory Opinion 1995-25 at 12110 (emphasis added).

Further analysis into whether these advertisements, as compared with the exanmpies v by e
RNC in Advisory Opinion 1995-25, actually contained an “electioneertng message™ 3
problematic. It puts the Federal Election Commission in the position of parsing e content of
commm;iacations to divine their true design. This is far too precarions a line for the respomdents
o walk.

¥ o
¥ Audit Referral 99-13, Attachment 4.
¥ The “electionceritig message” test was 5o vague i it apphiiaton that the staff sugorned ot alisr
advertisements satisfied the test based on their production vatue  For example. e s12fY arpued vha. vegar Seas of B
script, an ad visuaily portraying one party’s position 10 gr2y Sones and the othes’s @ ool conteend 4o
“electioncering message.” See Commission Qpen Session record. Decamber 3, 1998
¥ In holding the “relative to” standard us the oniginal FECA wnpermmssdbly vagae broasse o faled v ety ewrh
the boundaries between permissible and impermussible speech the Court in Sucdiny v Safss goted dbe dumpres of
requiring the government to divine 2 speakers mtent
[Whether words intended and designed 1o fali short of insstanien would mues s mark » 4
question both of intent and of effect. No speaker, w vuch crrcumstances, safely combif grsare e
anything he might say upon the general subject would not be undersiond by seme a5 2 dr gtatem
In shon, the supposedly clear-cut disincuion berween ducussron, aadaton, geoeral b g?
solicitation puss the speaker in these circumstances whalhs gy ihe arores of the s z7iecil
understanding of his hearers and conseguentlv of whaicver saference may be decwn g 5 b
tnitent and meaning. Such a disuncuon offers no sceuny for free ducustmn In the oo comdiewmas @
blankets with uncertainty whatever may be said It compels ihie spraker i heder and mros
Buckley v. Valeo, 474 1J.8. 1, 41 (quoting Thomas v Collins 323U S 546, 65 5 L 318 4 1947 4 emgbuinnn
added)).




{118

Responsibility for the confusion surrounding the law resides with the Commismon.
incumbent upon the Commission to act prompily to clarify the law ard revlore o to an
understandable state. The regulated community should ot be lef to puess whather ity ajsm
are in accord with the Commission’s understanding of the law.

The first step in thig restoration project is easy. The Commission should formally supersede
Advisory Opinion 1995-25. Advisory Opinion 199525 - to the extent that of perisist) fatfs
committees which rnake disbursements in connection with federal and non-federsf eleetwnn 4o
allocate the costs of communications that reference frderal candidates betwesn foders! and s
federal accounts — i5 clearly at odds with our regulations. Section 106 3 of sut regulstionm
provides that, subject to centain exceptions, disbursements by punty commitizey musl be made
entirely from funds subject to the prohibitions and limnitations of the Federal Election Campagn
Act. General public communications that reference Federal candidites clearly do nae fzlf wfien
one of the delineated exceptions to this general rule. In fact, the one exception - gelwerie voler
drives -- that might arguably cover such activity expressly preciudes frony its coversge sthvity
that mentions a federal candidate.

By taking the simple step of superseding Advisory Opinion 1995.24 1 favor of 2 tepgitfovward
reading of our regu!ations, the Commission would bz taking a major step towards ending
spending practices about which a majority of Commissioners hive ¢xpressed concem. In
adopting Advisory Opinion 1995-25, individual Consmissioners may have istended ihat ot be
given a narrow reading. Unfortunately, the text of the decision doey not lend thself 6 such 3
narrow interpretaticn. Committees of both major political parties huve read the dectson o stand
for the proposition (hat a party committec may pay fisr advertising that supporis of ciitisies &
Federal candidate from funds not subject to the limitations and prohibitions of the law  Thy s
not a strained reading of the opinion. To the ¢ontrary, i1 15 precisely the propontion B afesus
appears to stand for. Until the Commission acts to correct that perception, potitscal partves will
continue to presume that they are operating in zccordance with the law i making such
disbursements.

There is no doubt that our regulations take precedenie over our advisory opanons. Nevertheleys.
our ability to enforce the law will be serniously impaired as long as an il comsdlerad advrsory
opinion is left as our last statement of the applicable law. Therefore I would urge the
Commission to putlicly announce its position in this regacd and in doing o, addosh the priciae
that have been at the heart of this investigation.
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Appendix

‘The Democratic party, including state party organizaiions financed by the natianal party. ez the

following ads:**
Flight Date
B/16/95 - 8/31/95
10/3/95 - 10/17/95
10/19/95 - 11/1/95
11/2/95 - 11/10/95
11/10/95 - 11/30/95
12/5/95 - 12/14/95
12/17/95 - 12/22/95
1/10/96 - 1/24/96
1/26/96 - 2/1/96
2/13/96 - 2/19/96
2120/96 - 3/5/96
317196 - 3/27/96
3/29/96 - 4/3/96

4/5/96 - 4/26/96

4/27/96 - 5/3/96

5/5/96 - 5/31/96
6/1/96 - 6/11/96
6/12/96 - 6/25/96

6/26/96 - 7/19/96
7/24/96 - 8/6/96

M See Audit Referral 99-15, Attachments 10 and 11.

Sabject Matieyr

Medicare

Medicare

Medicare/ Tax Cut Work maot
Welfare ReforniBalanced Budge:
Medicare

Medicare/Balanced Budges
MedicareHalanced Budget
Medicare/Balanced Budget Health
Care’Eduecition Cuts
Medicase/bHealth Care Education
Cuts/Balanced Budger
Medicare/Balanced Budget
Medicare/Balanced Budget
MedicareBalasced Budgit
Welfare Reforsm/Child Sappost
EnforcementDomestic Violence
Medicare/Balanced Bodgey' Chald
Healthcare/Educanon Job Trammmg
Medicare/Education Cots/Balancesd
BudgetHealh hwurance PlanTax
Credits/Education Cuts/Brady il

Medicare/Education Cuts Batamwad
BudyetHealth Inswrance PlanTax
Creduts’'Education Cuts Brady Wil Famb
Medical Leave

Headstart/Student Loans 1996
Budget/Family Medical Leave
Assault Weapons Ban Balanwed
Budget/Family Leave

Tustion Tax Cut Plan MWModicare
Medicare/lllegal Immgrants

GOP Bill Unemplovment
Benefus/Jobs Truning




